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ELIZABETH

C.

ROSE*

Transboundary Harm: Hazardous
Waste Management Problems and
Mexico's Maquiladoras
As Porfirio Diaz, President of Mexico from 1876 to 1910, once noted,
"Poor Mexico, so far from God and so close to the United States." While
this observation may once have been justified, today Mexico's proximity

to the United States may be more accurately described as a mixed blessing. Border communities are booming as an expanded industrial base

brings new wealth, due in part to Mexico's encouragement of foreignowned industries, or "maquiladoras."'I These maquiladoras are mostly

U.S.-based companies that have located factories in the Mexican border
communities. There, they may take advantage of Mexico's foreign investment law, which allows the creation of Mexican companies that may
import their components and raw materials into Mexico duty-free, assemble them with cheap Mexican labor, 2 and export the finished product to
U.S. and other markets. Under favorable U.S. Customs regulations, im*B.A. (Biology), Boston University; M.S. (Environmental Engineering), University of
Southern California; J.D. candidate, 1989, Southern Methodist University. Associate Senior
Editor,

THE INTERNATIONAL LAWYER.

The author wishes to thank Frances Phillips, visiting scholar in environmental law at
SMU, for suggesting the topic of this comment and for her insightful criticism; Dr. Allyn M.
Davis, Director, Hazardous Waste Management Division, EPA Region VI, for generously
making his time, staff, and files available; and Douglas W. Alexander, Albert R. Axe, Jr.,
and R. Keith Hopson, attorneys at the law firm of Brown, Maroney, Rose, Barber & Dye,
for providing a practioners' viewpoint and for sharing additional research materials.
I. The term "maquiladora" stems from the Spanish word "maquila," which refers to
the toll of grain or flour paid to the miller or lord of a manor for the grinding of grain. SIMON
& SCHUSTER'S INTERNATIONAL DICTIONARY: ENGLISH/SPANISH
1337 (1973). In its more
current usage, the term "maquila" refers to the labor and services provided, and the term
"maquiladora" refers to the actual production plant. AMERICAN CHAMBER OF COMMERCE,
MEXICO'S IN-BOND INDUSTRY HANDBOOK § I, at I (1985).
2. General Resolution No. 2 of the National Foreign Investment Commission, Diario
Oficial [DO.] Aug. 30, 1964; D.O. Aug. 15, 1983.
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3
porters of these goods pay duty only on the value added by the assembly.
Maquiladoras have proven to be economically beneficial to communities
on both sides of the border. The number of maquiladoras increased 30
percent in 1987 alone and more than 23,000 Texas jobs are linked to the
maquiladoras. 4 As a source of foreign revenue, maquiladoras are second
only to Mexico's petroleum industry, exceeding tourism since 1984. 5 Along
with the economic benefits of added industry, however, comes the responsibility of appropriate waste disposal and pollution control.
In addition to being an economic safety net for the the Mexican border's
estimated fifteen million people, the maquiladoras may also be a convenient vehicle for smuggling hazardous wastes into the country for illegal
disposal. 6 In early 1981, the United States Environmental Protection
Agency (EPA) had an opportunity to prosecute the type of illegal dumping
scam that it has now come to anticipate. Mr. Clarence Nugent, a seventyfive-year-old American, was caught, jailed, and prosecuted by the Mexican Government after transporting over 800 barrels of hazardous wastes
into Mexico. He had illegally dumped tons of wastes in and around his
mercury recovery business and regularly provided the contaminated empty
waste drums to Mexicans for water storage! Mr. Nugent dismissed the
allegations as "foolishness" and alleged that he was being victimized for
refusing to pay off Mexican officials. 7 The cases against Mr. Nugent and
the corporations that had hired him to dispose of their wastes were eventually settled. 8 The United States and Mexico are trying to prevent such
international waste disposal schemes by implementing international agreements. Agreements have been signed between the two nations and cooperative enforcement procedures are in place. 9

3. Tarriff Schedules of the United States Annotated (1969) Schedule 8, Pt. I, § § 806.20,

806.30, 807.00 (1982);

TEX. DEP'T OF COMMERCE, COMPETITIVE MANUFACTURING:
AMERICAN ALTERNATIVE-A GUIDE TO THE TEXAS BORDER REGION (1987).

AN

4. Tex. Dep't of Com., Texas arid Maquiladoras: Romancing the Girl Next Door, RESULTS, May 1988, at 1.

5. Biello, Mexico to Polish Image with Soccer's Help, Dallas Morning News, May 26,
1986, at H2, col. 1.
6. Althaus, Toxic Waste Threatens Border Water, Dallas Times Herald, Feb. 21, 1988,

at Al, col. 2.
7. Blumenthal, Mexico Jails American on Charge He Imported U.S. Chemical Wastes,
N.Y. Times, Mar. 20, 1981, at A12, col. 3; Diamond Shamrock Among Firms Named in
Waste Disposal Suit, Dallas Times Herald, Mar. 28, 1981, at B3, col. 5; Mexico Jails

American in PCB Import Case, Dallas Morning News, Mar. 20, 1981, at 22A, col. 3.
8. See e.g., United States v. Monochem, Inc., No. B-81-64 (S.D. Tex., final judgment
filed Feb. 8, 1984).
9. Joint U.S.-Mexico Contingency Plan for Accidental Releases of Hazardous Substances Along the Border, signed Jan. 29, 1988 (unpublished document) [hereinafter Contingency Plan].
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The success of the maquiladora concept introduces several environmental problems to neighboring U.S. citizens, businesses, and legislators.
Citizens and the environment on both sides of the border may suffer from
long-term exposure to hazardous contaminants from wastes that are either
mismanaged or illegally disposed of in Mexico. Export handlers fall into
three categories, compliant waste handlers, "sham" recyclers, and criminal operators. The majority of waste handlers are generally considered
to be in compliance with federal hazardous waste regulations. Sham recycling, however, is on the increase.' 0
United States businesses now in compliance with environmental standards are at a competitive disadvantage with businesses that profit from
savings realized by illegal disposal or sham recycling of hazardous wastes
in Mexico. These issues are especially significant considering that the
number of U.S.-owned maquiladoras is increasing.
Many officials of American-owned factories in rapidly industrializing
countries such as Mexico candidly admit that the toxic waste disposal
problem is now largely ignored and that better provisions for the disposal
of certain wastes must be made soon. 11 United States Government officials and environmental experts specialized in local transboundary pollution problems also acknowledge the seriousness of the waste disposal
problem, but observe that little data exists on which to base the foundation
of a solution. 12 The extent of this potential hazardous waste pollution
problem can only be speculated. For example, most water-quality studies
done in the border areas have focused on contamination by raw sewage
pumped into the Rio Grande. No known surface-water studies have ever
13
tested for toxic contaminants.
The privately funded Border Ecology Project recently conducted a study
of the maquiladora industries in the border area neighboring Arizona.
They learned that large amounts of hazardous substances, including spent
solvents and thinners, were allegedly stored or discarded in back lots, on
streets, or in town dumps. 14 It has also been reported that maquiladora
10. EPA Adopts New Enforcement Strategy to Curb Illegal Exports ofHazardous Waste,

18 Env't Rep. (BNA) 2,527 (Apr. 22, 1988) [hereinafter Enforcement Strategy].
11. Leonard, Confronting Industrial Pollution in Rapidly Industrializing Countries: Myths,
Pitfalls and Opportunities, 12 ECOLOGY L.Q. 779, 796 (1985).

12. Interview with Robert Ybarra, U.S. Director, International Boundary and Water
Commission (Mar. 22, 1988) [hereinafter Ybarral; Telephone interview with Dick Kamp,
Director of the Border Ecology Project, Naco, Arizona (Mar. 23, 1988) [hereinafter Kamp].
Interviews with Henry Onsgard and Bill Gallagher, Program Coordinators for the import/
export of hazardous waste. U.S. EPA Region VI (Mar. 16-18, 1988) [hereinafter Onsgard
& Gallagher].
13. Kamp, supra note 12.
14. Id.
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and Mexican industrial wastes are being illegally disposed of by private
contractors in secret "cut and fill" dumps.1 5 Fires at the Nogales, Sonora,
landfill are frequently blamed on flammable maquiladora solvents. 16 The
number of "sham recyclers" who clean spent solvent wastes for reuse
(but not to the standard required for actual reuse) and then dispose of
hazardous residues from the process in an unknown manner appears to
be increasing. 17
Unquestionably, one of the most serious potential pollution problems
faced by Mexico is that, until recently, virtually no legal provisions or
physical facilities existed for the proper disposal of hazardous and toxic
materials. Little effort is made to segregate potentially hazardous wastes
during normal industrial effluent treatment and waste disposal procedures.
Consequently, many hazardous wastes, mixed with municipal wastes, end
up buried in ordinary landfills while those mixed with sewage are released
to surface waterways from the outfall of treatment plants.' 8 A recent
dumping incident in Mina, Mexico, illustrates this problem. Several hundred
barrels of hazardous paint sludge from a maquiladora were found dumped
in the desert just short of Mina. The wastes were apparently legally
disposed of and were destined for a government-approved disposal site
near Mina. Unfortunately, the site was still under construction.19
This Comment explores the relationship between the blossoming maquiladora industry and its environmental consequences. Recently promulgated under the Resource Conservation and Recovery Act (RCRA),
the final rule regarding hazardous waste exports to foreign nations is EPA's
principal source of enforcement authority used to address this particular
problem area. 20 As industrial activity increases, so too does the opportunity to abuse newly placed environmental protection procedures. Protecting the environmental quality of both nations, while preserving the
vital economic benefits that the United States and Mexico realize from
the maquiladora program, has required extensive negotiation and mutual
15. Letter from Dick Kamp, Border Ecology Project, to Bill Long, U.S. EPA and
Edmund Parsons, U.S. Dept. of State (Sept. 10, 1987) [hereinafter letter to Long& Parsons].
"Cut and fill" dumps are open trenches where waste drums are frequently placed to be
"buried" by a layer of dirt. These dumps are susceptible to spontaneous combustion if
flammable spent solvents are mixed with non-hazardous, flammable municipal wastes such
as office and domestic trash. G. TCHOBANOGLOUS, H. THEISEN & R. ELIASSEN, SOLID
WASTES: ENGINEERING PRINCIPLES AND MANAGEMENT IsSUES 323 (1977).
16. Letter to Long & Parsons, supra note 15.
17. Id.

18. Leonard, supra note I1.
19. Unpublished internal memo, E.P.A. Region VI, Feb. 25, 1988; see also Althaus,
supra note 6.
20. Hazardous Waste Management System; Exports of Hazardous Waste, 51 Fed. Reg.
28,664 (1986) (codified at 40 C.F.R. pts. 260-63, and 271) (final rule) [hereinafter Exports

of Hazardous Wastel.
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cooperation. Problems posed by this unique border relationship are only
beginning to be addressed. Although progress has been made, both nations
realize that many of their solutions do not reach far enough. 2 1
Like most regulatory programs, compliance with environmental standards is voluntary and self-policing in both the United States and Mexico.
Mexico differs, however, in the extent of enforcement authority it can
bring to bear on those not in compliance. With the majority of inspectors
and enforcement officers concentrated in Mexico City, enforcement actions in the comparatively less environmentally impacted border region
are concentrated on major violators such as Mr. Nugent. This being the
case, the question arises as to what moral and legal responsibility the
U.S. owes to ensure environmental protection for both U.S. and Mexican
citizens in the region and whether U.S.-owned corporations should be
made to comply with uniform standards of protection, regardless of their
location and foreign enforcement capabilities.
I. Reason for Concern
A.

HIGH COST OF HAZARDOUS WASTE DISPOSAL
AND ALTERNATIVE DISPOSAL METHODS

If hazardous wastes generated in the United States are not reclaimed,
recycled, or reused, 22 they must be disposed of according to regulations
promulgated under RCRA. 23 Disposal in compliance with RCRA requirements is costly. It is illegal, for example, to dispose of listed waste solvents
24
and residues from their recovery in a landfill.

Solvents are used by most maquiladoras. In the United States, these
wastes are, for now at least, best disposed of by incineration, a costly
though effective procedure that may cost as little as $275 per drum for
spent solvent and as much as $425 per drum for solvent residue. The

quantitative chemical analysis required prior to incineration may cost as
much as $600-1000 per analysis.2 5 Obviously, small-volume producers of
such wastes may view disposal in less stringently regulated foreign nations, such as Mexico, as a preferable low-cost alternative. All the more
ominous because of the more than 3,000-kilometer border we share, Mexico's potential hazardous waste burden is indicative of a problem that is
21.
Waste
22.
23.
by the
24.
25.
vices,

Althaus, supra note 6; Mumme, Dependency and Interdependence in Hazardous
Management Along the U.S.-Mexico Border, 14 POL'v STUD. J. 160 (1985).
40 C.F.R. § § 261.1, 261.2, 261.6 (1987).
Resource Conservation and Recovery Act [RCRA], 42 U.S.C. § 6901-6987 as amended
Hazardous and Solid Waste Amendments of 1984 (HSWA) 98 Stat. 3221 (1984).
40 C.F.R. § § 261.31, 268 (1987).
Telephone interview with Cheryl Williams, Sales Agent, Rollins Environmental SerDeerpark, Texas (Mar. 29, 1988).
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increasing worldwide. One industrious Filipino company recently advertised its disposal service to U.S. corporations with a letter that began:
"Dear Sir, Aware of your serious problem in the disposal of your toxic
and hazardous waste. . . we have acquired an island in the Philippines
suitable as a dump site." 26 Ads like these attract bargain basement buyers
and big spenders alike.
Under U.S. law, to dispose of wastes legally in any foreign nation, a
would-be exporter must make a written request through EPA's Office of
International Activities. The request is forwarded to the U.S. State Department, which then submits it to the foreign nation. If the request is
granted, written consent would be received via the U.S. Embassy. 27 Although obtaining a certificate of consent from the waste-receiving nation
is a tedious process, the certificate once acquired authorizes the waste
exporter to dispose of its wastes in that nations' authorized waste disposal
facilities for up to one year, with an option of renewal. 28 A special presidential decree, however, prohibits the export of hazardous waste to Mexico for disposal. Currently, legal waste export to Mexico is limited to
29
wastes that can effectively be recycled.
Because Mexico lacks the industrial capacity to treat and dispose of
most hazardous wastes, maquiladoras are required to return unused goods
and wastes to the country of origin for final disposal. 30 Many sham recyclers escape compliance with U.S. and Mexican hazardous waste regulations by classifying wastes as recyclable materials destined for recycling
when the recycling process actually involves disposal. 3 1 Illegal exporters
of hazardous wastes, for purposes of sham recycling or blatant illegal
dumping in Mexico, have taken advantage of the presence of the border's
maquiladora industries and certain provisions of the maquiladora program
to bring waste materials into Mexico by this alternative route. 32 The
reasons behind Mexico's development of the maquiladora program, its
favorable support by the United States, and the specific incentives and
safeguards built into the program which are intended to protect the environment while fostering industry, have been used, where possible, as

26. Porterfield & Weir, The Export of U.S. Toxic Wastes, THE NATION, Oct. 3, 1987, at
325.
27. Contingency Plan, supra note 9.
28. Id.
29. Enforcement Strategy, supra note 10.
30. See infra notes 33-44 and accompanying text.
31. Enforcement Strategy, supra note 10.
32. Wastes commonly transported across the border include spent solvents, caustics
and acids, hydrocarbons and petroleum products, dioxins and contaminated soils. U.S. EPA
REGION

VI,

U.S.

CUSTOMS

TRAINING COURSE

OF

IMPORT/EXPORT

(Oct. 1987) [hereinafter CUSTOMS TRAINING COURSE].
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loopholes by illegal exporters. A brief look at the maquiladora program
will explain how these abuses could come about.
B.

MEXICO's MAQUILADORA PROGRAM

The maquiladora program was established in 1965 as a solution to the
problems associated with economic underdevelopment in Northern Mexico at a time when thousands of Mexicans had left the interior's farm
lands in the early 1960s for more lucrative industrial jobs in the border
communities. 33 Mexican farm workers also took advantage of the United
States Bracero Program, which allowed them to be seasonal workers on
American farms during harvest. 34 When the United States discontinued
35
the Bracero Program in 1964, the unemployment rate soared.
In response to these economic problems, Mexico began to explore ways
by which to bring greater foreign investment for industry into Mexico. In
1965, the President of Mexico announced the first border industrialization
program. 36 By 1971, the program's provisions and procedures were codified in the Mexican Customs Code, 37 and on August 15, 1983, the Presidential Decree for the Promotion and Operation of the Maquiladora Export
38
Industry was issued and published in the Official Gazette of Mexico.
The Mexican Government offers prospective new industries many inducements, including the option of 100 percent foreign ownership. Additional attractions include: (1) duty-free entry of all machinery, materials
(including raw chemical stores) and equipment needed to establish an
operation in Mexico; (2) duty-free entry and subsequent tax-free reexport
of foreign-source components brought into Mexico for processing; (3)
with the exception of industries that compete directly with primarily Mexican-owned industries, such as textiles, the laws place no restriction on
what items a maquiladora can produce for export; and (4) a low minimum
wage competitive with wages in the Far East. 39 Mexico's proximity to
U.S. markets is also an obvious advantage.

33. Inman & Tirado, A Mexican Dividend: "Las Maquiladoras," 9 INT'L L. 431 (1975).
34. Comment, Mexico's Border Industrial Program: Legal Guidelines for the Foreign
Investor, 4 J. INT'L L. & POL'Y 89 (1974).

35. Act of Dec. 13, 1963, Pub. L. No. 88-203, 77 Stat. 363 (effective Dec. 13, 1964).
36. Hunt, Industrial Development on the Mexican Border, Bus. REV., Feb. 1970, at 5.

37. Customs Code [Mexico], art. 321, para. 3, D.O., Mar. 17, 1971.
38. Decree for the Development and Operation of the In-Bond Export Industry, D.O.,
Aug. 15, 1983, reprinted in MEXICAN FOREIGN TRADE INSTITUTE, MEXICO: ITS IN-BOND
INDUSTRY, YOUR INVESTMENT OPPORTUNITY (1984) [hereinafter Decree for In-Bond
Industry].
39. Turner, Mexico Turns to Its In-Bond Industry as a Means of Generating Exchange,
6 Bus. AM. 27 (Nov. 28, 1983).
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Products best suited to the maquiladora program include electronics,
electrical equipment, ceramics, automotive parts, and toys. Although heavy
industry production is also present, the skills of the current border workforce, which is primarily female and between the ages of nineteen and
twenty-three, are not well suited for it. 40 These "light" industries use
large quantities of solvents and other materials that pose a potentially
extremely hazardous waste stream. Herein lies the source of concern.
To preserve its environment from the worst depredations of industrial
activity, the maquiladora program also requires that waste residues from
processing be returned to the United States for disposal. "Waste," however, includes both process residues and finished products rejected by
quality control. This lack of distinction between wastes that are hazardous
and wastes that may only be substandard televisions, for example, provides a convenient loophole for sham recyclers and others. With special
permission from the Mexican Government, companies may dispose of
some wastes in government-approved facilities. More conveniently, companies may also legally dispose of their wastes in Mexico by: (I) donating
the wastes to charities, which then can resell them; (2) selling their wastes
to a Mexican company for recycling; or (3) claiming the waste was simply
41
lost in the production process.
Former U.S. Ambassador Abelardo Valdez observes that chief among
the advantages of locating factories in the border region is the fact that
because Mexico imposes few restrictions upon the type of product that
an operation may assemble and re-export, intrusion into private business
affairs is not likely. 42 He further notes that "U.S. manufacturers, therefore, do not feel encumbered by overly restrictive regulation by the Mexican Government." 43 According to some experts monitoring the region,
44
this observation may be prophetic in its understatement.
C.

THE MAQUILADORAS' IMPACT ON THE BORDER ENVIRONMENT

The area along the Mexico-United States border is populated with some
fifteen million of the poorer segments of Mexico's population. 45 This

40. Id.
41. See id.; see also Decree for In-Bond Industry, supra note 38; Mexico-United States:
Annexes to Agreement on Cooperation for the Protection and Improvement of the Environment in the Border Area, entered into force Jan. 29, 1987, Annex III at 25, 26 I.L.M.
16 (1987).
42. Turner, Mexico's In-Bond Industry Continues Its Dynamic Growth, 7 Bus. AM. 26
(Nov. 26, 1984); Valdez, Expanding the Concept of Coproduction Beyond the Maquiladora:
Toward a More Effective Partnership Between the United States and Mexico, and the
CaribbeanBasin Countries, 22 INT'L LAW. 393 (1988).
43. Valdez, supra note 42.
44. Kamp, supra note 12.
45. Althaus, supra note 6.
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expanding population is employed by an increasing number of foreignowned maquiladora factories now locating in the region under the favorable incentives offered by the program. 46 A 1987 directory of all In-Bond
(Maquiladora) plants in Mexico indicates, for example, that there are now7
4
over 1400 plants, a number which has more than doubled since 1983.
The maquiladora industry is Mexico's second largest source of foreign
earnings and phenomenal growth in this sector of industry is expected to
48
continue.
The maquiladora program allows U.S.-owned plants to import into
Mexico all raw materials, including chemicals, used in manufacturing
operations. They must, however, export waste materials not legally disposed of or legitimately reused in Mexico back into the United States for
disposal. Although the names and numbers of maquiladora industries in
Mexico are known by the Mexican Foreign Trade Institute, there appears
to be no list of those who generate hazardous wastes and who would be
required to re-import them to the United States for disposal. 49 Depending
upon the type of industry, it may be possible to predict which maquiladoras
are generating hazardous waste in Mexico. United States law, under RCRA
regulations, however, does not reach into foreign nations. Compliance
with Mexican environmental law, as with other self-reporting systems, is
50
voluntary, and enforcement is regionally limited to the worst offenders.
Wastes generated in foreign nations and imported into the United States
are considered to be generated at the point they clear customs. The importer is considered the legal generator for RCRA tracking and disposal
purposes. 5 1 Thus, the importer/generator may be the actual generator, a
special waste transporter, a separate waste importer, or a middleman.
Because wastes are considered generated only at the time they clear
customs, their source may be unknown. United States-owned maquiladoras may be importing raw chemicals, such as solvents, for processing
purposes and exporting the waste residue back to the United States for
disposal. Alternatively, they may be disposing of these wastes legally or
illegally in Mexico. Even with adequate manpower and financing, the
U.S. authorities would find it a Herculean task to determine who is importing what materials for what purposes, the efficiency of their operations, the volume of waste produced, the amount of wastes that are legally
being reused or disposed of in Mexico, the amount of waste residue that

46. Turner, supra note 39, at 27.

47.

MEXICO

DORAS) IN MEXICO

48.
49.
50.
51

COMMUNICATIONS,

1987

DIRECTORY

OF

IN-BOND

PLANTS

(MAQUILA-

(1987).

Turner, supra note 39, at 27.
Onsgard & Gallagher, supra note 12.
Mumme, supra note 21.
40 C.F.R. pt. 262; Onsgard & Gallagher, supra note 12.
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is expected to be exported back into the United States for disposal, and
52
whether it actually is exported back into the United States.
The handling of a chemical product as a raw material is not regulated
by RCRA because it is not classified as a solid waste. 53 A tragic result
of the limitation of this definition was the recent fuel spill into the Monongahela River, in which forty million gallons of fuel were released when
a product tank collapsed. Although Ashland Oil accepted liability for the
spill, it was not liable under RCRA. EPA had never inspected the facility
to determine the sufficiency of contingency provisions in the event of a
spill because the material stored was "product" and not "waste" and,
therefore, not subject to EPA jurisdiction. 54 Congress now has to decide
whether EPA should have jurisdiction over potential environmental dam55
age from the mismanagement of chemical products.
The relevance of EPA's limited jurisdiction over waste materials and
not raw product is evident when one considers one possible route into
Mexico for would-be illegal dumpers like Mr. Nugent. Without detailed
on-the-spot chemical analysis, it is virtually impossible for customs agents,
on either side of the border, to tell spent solvent (a RCRA hazardous
waste) from product solvent (regulated by Department of Transportation
packaging and labeling requirements only and not under EPA's jurisdiction). Indeed, Mr. Nugent claimed on his customs form that what he was
importing were "catalyzing agents" when they were, in fact, mercury
wastes and PCBs, a highly toxic insulation material used in transformers
56
and other electrical equipment. PCBs are now banned in this country.
Mr. Nugent was caught only because of clever detective work by Mr.
Efraim Rosales, a well-respected engineer with the federal Secretariat for
Urban Development and Ecology (SEDUE), the Mexican equivalent of
EPA.57

Because of the lack of training for customs officials on both sides of
the border, wastes can be imported into Mexico for illegal disposal with
limited chance of discovery. 58 Evidence is difficult to gather, however,
especially when such sales are not illegal in the receiving nation. 59 The

52. Onsgard & Gallagher, supra note 12.
53. 40 C.ER. pt. 260.
54. Phillips, A Million Gallons of Trouble for Ashland, Bus. WEEK, Jan. 18, 1988, at
23; The Oil Spill that Snaked throughout Mid-Anerica, U.S. NEWS & WORLD REP., Jan.
18, 1988, at 12.
55. Administrative Procedure Act, 5 U.S.C. § § 551-576 (1986).
56. Blumenthal, supra note 7.
57. Interview with Minnie Rojo, Coordinator for Joint Emergency Response with Mexico, U.S. EPA Region VI (Mar. 18, 1988) [hereinafter Rojo].
58. Onsgard & Gallagher, supra note 12.

59. Porterfield & Weir, supra note 26.
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EPA and the United States Customs Service are vigorously addressing
this problem. 60 It is also the subject of a 1983 international agreement
between Mexico and the United States that is discussed next.
II. Legal Background and the Annexes to the
1983 Environmental Cooperation Agreement

The United States and Mexico have a long history of cooperation on
border sanitation and related water and other environmental quality issues. The 1944 Water Treaty established the International Boundary and
Water Commission (IBWC) 6 1 and charged it with undertaking "any sanitary measures or works which may be mutually agreed upon by the two
Governments." 62 The Treaty also states that the governments "agree to
give preferential attention to the solution of all border sanitation problems." 6 3 A list of matters requiring preferential treatment includes: domestic and municipal water use; agricultural and stockraising uses; electrical
64
power use; and other industrial uses.

While the IBWC remains the principal authority for addressing water
quality issues along the border, EPA began playing a greater role in
negotiating agreements regarding broader waste issues, particularly hazardous waste. 65 In 1978, EPA and the Mexican Subsecretariat for Environmental Improvement signed a Memorandum of Understanding (MOU)
that committed the two nations to "a cooperative effort to resolve environmental problems of mutual concern in border areas... and the establishment of parallel projects which the two parties consider appropriate
to adopt." 66 Suggested parallel activities included pollution abatement
and control programs, spill detection plans, the mutual review of national
environmental policies and strategies, and data gathering and the exchange
67
of information.
The 1980 Agreement of Cooperation Regarding Pollution of the Marine
Environment followed the 1978 MOU. 68 This agreement primarily addressed problems of marine petroleum spills. By 1982, however, U.S. and

60. CUSTOMS TRAINING COURSE, supra note 32.

61. Water Treaty of 1944, United States-Mexico, 59 Stat. 1219, T.S. No. 944.
62. Id. art. 3.
63. Id.
64. Id.

65. Mumme, supra note 21.
66. Memorandum of Understanding Between the Subsecretariat for Environmental Improvement of Mexico and the Environmental Protection Agency of the United States, June
19, 1978, United States-Mexico, 30 U.S.T. 1574, T.I.A.S. No. 9264.
67. Id.
68. Mexico-United States: Agreement of Cooperation Regarding Pollution of the Marine
Environment, July 24, 1980, 32 U.S.T. 5899, T.I.A.S. No. 10021, 20 I.L.M. 696 (1981).
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Mexican officials were holding meetings to discuss the means by which
to address the problem of increasing sewage, hydrocarbon and hazardous
69
substance spills along the inland border.
A. 1983

AGREEMENT TO COOPERATE IN THE SOLUTION OF
ENVIRONMENTAL PROBLEMS IN THE BORDER AREA

As a result of bilateral negotiations, the Presidents 70 of both nations
signed the Agreement to Cooperate in the Solution of Environmental
Problems in the Border Area. 7 1 Now in force, the Agreement supersedes
the 1978 MOU. 72 The 1983 Agreement sets forth as its objectives:
to establish the basis for cooperation between the Parties for the protection,
improvement and conservation of the environment and the problems which
affect it, as well as to agree on necessary measures to prevent and control
for development of
pollution in the border area, and to provide the framework
73
a system of notification for emergency situations.

Article 2 provides that the two nations will: "to the fullest extent practical,
adopt the appropriate measures to prevent, reduce and eliminate sources

of pollution in their respective territory which affect the border area of
the other." 74 Drafters designed this provision to include financial, technical, and other considerations that must be factored into an abatement
action. Due to a difference in national budgetary priorities, implementain each of the respective countries naturally protion of this Agreement 75
duces different results.
Article 4 of the Agreement establishes the border area as 100 kilometers
on either side of the inland and maritime boundaries. 76 Paving the way
for future agreements, article 3 states that the nations may annex the
Agreement with specific technical arrangements to resolve common prob77
lems in the border area including all forms of air, land, and water pollution.

69. Hajost, U.S.-Mexico Environmental Cooperation: Agreement Between the United
States of America and the United Mexican States on Cooperationfor the Protection and
Improvement of the Environment in the Border Area, ENVT'L L., Spring 1984, at I.
70. The usual practice in the United States is that the President only signs treaties of
significant importance requiring the advice and consent of the Senate for ratification. For
the United States, the President's signature on the agreement makes it an Executive Agreement. Id.
71. Mexico-United States Agreement to Cooperate in the Solution of Environmental
Problems in the Border Area, Aug. 14, 1983, 22 I.L.M. 1025 (1983) [hereinafter MexicoU.S. Agreement].
72. Id. art. XXIII.
73. Id. art. I.
74. Id. art. 11.
75. Mumme, supra note 21.
76. Mexico-U.S. Agreement, supra note 71, art. IV.
77. Id. arts. III, IV.
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AGREEMENT ON COOPERATION

FOR THE PROTECTION AND IMPROVEMENT
OF THE ENVIRONMENT IN THE BORDER AREA

Under the authority of article 3 of the 1983 Agreement, annexes II and
III, entered into force November 29, 1985, and January 29, 1987, respectively. They address discharges (spills) of hazardous materials in the border area (annex II) and transboundary shipments of hazardous wastes
and substances (annex 111).78
Annex II covers discharges, typically accidental spills, of any hazardous
material in the border area. Hazardous materials, whether as a waste or
product spill, are under annex I authority. 79 The annex establishes a
United States-Mexico Joint Contingency Plan, which calls for the development of response plans for the early detection of polluting incidents
and adequate response to minimize potential harmful effects if such incidents occur. 80 Provisions for the Joint Contingency Plan and the foundations for the Joint Response Team are provided in appendices I and II
of annex 11.81
Annex III is an agreement of cooperation regarding the transboundary
shipments of hazardous Wastes and hazardous substances. 82 Under the
provisions of annex III and for the purposes of this discussion, hazardous
wastes include wastes shipped into Mexico for recycling under written
consent from Mexico, wastes illegally transported into Mexico for disposal, and wastes to be shipped back into the United States for disposal
under the provisions of the maquiladora program. Hazardous substances
include any potentially harmful materials, especially those brought into
Mexico as raw materials or products destined for use in the maquiladora
industries.
Annex III specifically reaffirms in its preamble Principle 21 of the 1972
Declaration of the United Nations Conference on the Human Environment, adopted at Stockholm. 83 As incorporated, the annex reaffirms that:
States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources
pursuant to their own environmental policies and the responsibility to ensure

78. Mexico-United States: Annexes to Agreement on Cooperation for the Protection
and Improvement of the Environment in the Border Area; Annex 11, Nov. 29, 1985; Annex
I1, Jan. 29, 1987, 26 I.L.M. 15 (1987) [hereinafter Annexes to Mexico-U.S. Agreement].
79. Id. at 19.
80. Contingency Plan, supra note 9.
81. Annexes to Mexico-U.S. Agreement, supra note 78.
82. Id. at 25.
83. Report of the United Nations Conference on the Human Environment: Final Documents, 5-7 June 1972, pt. 1, ch. I (U.N. Sales No. E.73.11.A.14), reprinted in II I.L.M.
1416 (1972).
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that activities within their jurisdiction or control do not cause damage to the
84
environment of other States or of areas beyond the limits of national jurisdiction.

In language reinforcing the 1983 Agreement, annex III provides that each
nation shall ensure, "to the extent practicable, that its domestic laws and
regulations are enforced with respect to transboundary shipments of hazardous waste and hazardous substances." 85 Also included are provisions
for cooperation in monitoring86and spot-checking transboundary shipments
"to the extent practicable."
Annex III contains several key provisions that, although less stringent,
87
parallel the new export requirements for hazardous waste under RCRA.
These provisions require notification for all shipments of hazardous substances, including waste shipments generated from raw materials admitted
in-bond for the maquiladora industries. Wastes must be readmitted to the
exporting country if illegally imported into the receiving country or rejected by that country for any reason. Annex III also requires the country
of export, in the event of damages caused by shipments of hazardous
substances in violation of annex 1II, to undertake all legal remedies available to it to have the violator return the waste in question to the country
up the affected area, and provide compensation for all
of export, clean 88
damages caused.
C. MEXICO'S SECRETARIAT OF URBAN DEVELOPMENT AND
ECOLOGY AND THE MEXICAN GENERAL LAW OF ECOLOGICAL
EQUILIBRIUM AND ENVIRONMENTAL PROTECTION

Mexico has environmental legislation in place. Regulatory and enforcement authority is nationally centralized under the Secretariat of Urban
Development and Ecology (SEDUE). 89 Mexico's 1982 Federal Environmental Protection Law, and 1984 amendments, sets out regulations re-

garding air, water, marine, or soil contamination caused by hazardous
waste pollution. The regulations require hazardous waste generators to
have an identification number and to acquire a permit. The appeal process
for generators not wishing to comply is lengthy, however, and the government may have to wait a long time before it can force compliance. 90
Article 21 of the 1984 amendments prohibits the "unauthorized discharge,

84.
85.
86.
87.
88.
89.
90.

Annexes to U.S.-Mexico Agreement, supra note 78.
Id. art. 11,preamble.
Id. art. I.
Id.; Exports of Hazardous Waste, supra note 20.
Annexes to Mexico-U.S. Agreement, supra note 78, arts. XI, XIV.
Mumme, supra note 21, at 162.
Id.
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deposit, or infiltration of contamination into the soil" and charges SEDUE
with the development of guidelines for hazardous waste disposal.
Article 76 specifies sanctions for noncompliance. 9 1 These laws, and
annex III to the 1984 agreement, are the foundation for the Decree Relating
to Import or Export of Hazardous Materials adopted in 1987.92 This
decree has principally been applied to the handling of hazardous materials
that are purely domestic in origin. 93 Serious problems with environmental
quality and depleted natural resources led the Mexican Government later
in 1987 to amend its Constitution. Article 27 now reads: "The Nation
shall at all times have the right to impose on private ownership measures
required by the public interest . . . to preserve and restore ecological
balance." 94 The General Law of Ecological Equilibrium and Environ95
mental Protection was subsequently enacted in 1988.
Mexico's new environmental protection law gives SEDUE primary implementation and regulatory authority. Although the law distributes enforcement authority to state and local governments, matters relating to
hazardous substances and residues remain under federal control. 96 State
and municipal authorities may undertake inspection actions for federal
matters. 97 Prior to the enactment of this law, inspections were typically
limited to those facilities that registered with SEDUE under the selfreporting system. Facilities that failed to register were not inspected; nor
did SEDUE take action against them for nonregistration. 98 "Unauthorized
activities" relating to hazardous materials or residues are crimes under
the new law punishable by criminal and administrative sanctions. 99 As a
result, facilities that have so far escaped regulation should be brought into
the system and made to comply with the law.
Although environmental laws are in place, the Mexican Government
has not yet issued implementing legislation, know in Mexico as a "reglamento" or regulatory law, specifying standards and procedures regarding
waste management. 100 Mexico's national priorities necessarily dictate the
emphasis that will be placed on and the amount of resources available for
environmental protection. In 1984, SEDUE's Undersecretary of Ecology
stated "we don't view ourselves [as] discharging a regulatory func-

91. Decree to Reform Federal Protection of the Environment, D.O., Feb. 27, 1984.
92. Decree Relating to Import or Export of Hazardous Materials, D.O. Jan. 19. 1987.
93. Lowery, A Right to a Healthy Environment, 4 TwIN PLANT NEWS 66 (1988).

94. Id. at 67.
95. Id. (citing D.O. Jan. 28, 1988).

96.
97.
98.
99.
100.

Lowery, supra note 93, at 68.
Id. at 76.
Kamp, supra note 12.
Lowery, supra note 93, at 77.
Lowery, supra note 93; Mumme, supra note 21.
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tion." 10 1 SEDUE's priorities are those of identifying problem areas, developing an inventory of hazards, and attempting to develop low-cost
planning solutions to such hazards in future development. It also works
with the public and private sector to encourage voluntary compliance with
02
environmental standards.
The main difference between EPA regulations and SEDUE legislation
is that EPA's standards are enforceable limits whereas SEDUE's standards are goals for voluntary compliance. Until the Mexican Government
promulgates implementing legislation, nonattainment of those goals is not
illegal. SEDUE legislation also contains no definition for hazardous waste.
Thus, although the law prohibits "unauthorized" contamination, no clear
idea exists as to what constitutes a contaminant. 103
D.

MEMORANDUM OF UNDERSTANDING

3017

EPA AND
RCRA SECTION

BETWEEN THE

U.S. CUSTOMS SERVICE FOR ENFORCEMENT OF

REGARDING THE EXPORT OF HAZARDOUS WASTE

Section 3017 of RCRA, as amended by the Hazardous and Solid Waste
Amendments of 1984 (HSWA), governs the export of hazardous waste
from the United States.10 4 The final rule, promulgated under section 3017
regarding exports of hazardous waste, became effective November 8,
1986.105 The legislative history accompanying section 3017 provides that
EPA "should work with the U.S. Customs Service to establish an effective
program to monitor and spot-check international shipments of hazardous
waste to assure compliance" with hazardous waste export requirements. 10 6 Under the Export Administration Act Amendments of 1985,
customs has broad authority to stop, search, and examine shipments of
hazardous waste when they have reasonable cause to suspect that those
wastes are being illegally exported. On probable cause, customs may seize
and detain any suspect shipment. 107 In accordance with the terms of the
MOU, 108 the agencies have developed a joint enforcement strategy, a pilot
spot-checking program, and a coordinated enforcement response effort
with other affected agencies such as the Department of Commerce, the

101.
102.
103.
104.
105.
106.
107.

Mumme, supra note 21, at 163.
Id.
Kamp, supra note 12; Ybarra, supra note 12.
RCRA, supra note 23.
Exports of Hazardous Waste, supra note 20.
S. REP. No. 98-284, 98th Cong., 1st Sess. 48 (1983).
Export Administration Act [EAA], 50 U.S.C. app. § 2411 (1969), as amended by

the Export Administration Act Amendments of 1985, Pub. L. No. 99-64, 99 Stat. 120 (1985).
108. Memorandum of Understanding Between the Environmental Protection Agency and
United States Customs Service for Enforcement of RCRA § 3017, Dec. 29, 1986.
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Bureau of the Census, and affected states in the border area. These efforts
are detailed in the three-volume U.S. Customs Training Course on Import/
Export of Hazardous Waste. 0 9
E.

MEMORANDUM OF UNDERSTANDING BETWEEN THE DEPARTMENT OF
TRANSPORTATION AND THE

EPA

ON ENFORCEMENT OF STANDARDS

APPLICABLE To HAZARDOUS WASTE SHIPPERS AND TRANSPORTERS

The department of Transportation is responsible for regulating the
transportation of all "hazardous materials" in accordance with the Hazardous Materials Transportation Act (HMTA).I10 Alternatively, the EPA
regulates the generation and transport of "hazardous waste" under
RCRA."II While all hazardous wastes are also hazardous materials, all
hazardous materials (raw chemicals, for example) are not hazardous wastes.
In 1980, the EPA and DOT signed an MOU to enforce jointly standards
applicable to the transportation of hazardous wastes and to create a regulatory overlap between the two enforcement authorities. 1 2 Since both
EPA and DOT regulate hazardous waste, hazardous waste transporters
are now required to comply with both RCRA and HMTA regulations.
EPA adopted DOT's regulations governing the transport of hazardous
materials including those addressing labeling, marking, and placarding.
DOT now requires the use of an RCRA manifest instead of other bill of
lading documentation when a manifest is required under RCRA. The MOU
3
also calls for cooperation in joint enforcement activities. 1
III. Impact of the Law and Agreements on the Problem
Practically speaking, SEDUE can do little to enforce the environmental
protection laws Mexico has enacted thus far. While Mexico City is widely
recognized as one of the world's most polluted cities, Mexico has seen
little organized public concern about national pollution problems. 114 Mexican government officials have expressed concern about the the need for
toxic waste dumping procedures, but fiscal limitations and public opposition to local sites have significantly slowed progress toward the establishment of proper facilities. 115 What funds SEDUE has to apply towards
the resolution of Mexico's vast pollution problems go to maintaining or
109.
110.
III.
112.
Waste
113.
114.
115.

CusTOMs TRAINING COURSE, supra note 32.
49 U.S.C. § § 1801-1812 (1982).
RCRA, supra note 23.
Memorandum of Understanding Between DOT and EPA on Standards for Hazardous
Shippers and Transporters, 45 Fed. Reg. 51,645 (1980).
Id.
Leonard, supra note II, at 804.
Id. at 798.
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providing the basic necessities such as clean drinking water, sewage treatment, solid waste disposal, and rodent control. In addition, although state
and municipal authorities will have the power to conduct inspections, they
may not do so until federal law is adopted into the local laws and ordinances. 116 Meanwhile, inspection and enforcement authority remains with
SEDUE and most SEDUE inspection and enforcement agents are located
in Mexico City. 1'7 The difference in the economic development between
the United States and Mexico necessarily creates alternative national
priorities when it comes to the question of environmental protection. What
progress is made binationally on the pollution question will depend largely
upon Mexico's economic development and how much responsibility the
United States is willing to accept for Mexico's waste problems, regardless
of whether they are contributed to by U.S.-owned maquiladoras or illegal
dumpers looking for cheap disposal."1 8
A.

ANNEX

III

OF THE

1983

AGREEMENT

SEDUE has made little practical headway regarding transboundary
shipments of hazardous wastes and their disposal in Mexico as addressed
by annex III of the 1983 Agreement. Mexico has few SEDUE-approved
disposal facilities and apparently only two facilities adequate for incinerating toxic wastes.' 19 Many companies have limited alternatives for
disposing of their wastes in Mexico. For example, Mexican officials denied
Dow Chemical permission to install an incinerator at its Tlaneplantla
plant. 120 Without adequate disposal facilities and the regulatory infrastructure to ensure proper disposal, maquiladoras largely rely on unreliable private disposal facilities and waste recyclers. 12 1 How much of
Mexico's hazardous waste is produced by the maquiladoras is difficult to
calculate. Few maquiladoras have filed notices with EPA's Office of International Affairs to return their wastes to the United States for disposal
as required by the Mexican In-Bond Export Industry (maquiladora) requirements and by annex III to the 1983 Agreement and RCRA section
3017.122 One source stated that until SEDUE sent out a waste inventory
survey in March of 1988, most maquiladoras had had no prior contact

116. Lowery, supra note 93, at 77.
117. Id.; Mumme, supra note 21, at 166.
118. Mumme, id.
119. Kamp, supra note 12; Leonard, supra, note 11, at 799.
120. Leonard, supra note II, at 799.
121. Id.
122. RCRA, supra note 23, § 3017; Decree for In-Bond Industry, supra note 38; Letter
to Long & Parsons, supra note 15.
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whatsoever from the agency. 123 Although provisions exist for tracking
both wastes and raw materials imported into Mexico, and maquiladoras
are required to ship hazardous wastes back to the United States for disposal under specific customs procedures, 124 once these materials pass
into Mexico from U.S. customs, proving that they are properly managed
is nearly impossible.1 25 While Mexico may not take enforcement action
in a largely voluntary environmental compliance program, maquiladoras
are obviously not living up to their end of the bargain under the wastereturn requirements of the maquiladora program either. To further frustrate matters, the United States cannot force U.S.-owned factories to
comply with Mexico's environmental protection laws even under authority of the 1983 Agreement. Without congressional ratification, an agree26
ment does not carry the same weight of authority that a treaty does.1
As discussed previously, even with U.S. Customs agents trained to
spot-check hazardous waste shipments into Mexico, the fact remains that
hazardous materials may be imported with minimal record keeping or
tracking under DOT shipping requirements. The primary purpose of the
U.S. Customs Service is to inspect imports into the United States and it
can spare only limited staff to inspect exports into Mexico. 127 In addition,
even with training a customs agent finds it virtually impossible to tell
spent solvent from pure product solvent. 128 According to one customs
agent on the Arizona-Mexico border, no hazardous wastes had ever passed
through the border in either direction.' 29 Inert solid waste residues from
legitimate solvent reclaimers may be legally disposed of in Mexican municipal landfills but because the landfills are burned at the end of every
work day, toxins from the residues are released to the air. 130 Numerous
private and public organizations, including the states of Texas and Arizona, have called for a joint inventory of all hazardous materials in the
border area in order to assess the potential for a toxic emergency and
13 1
enhance joint response in the event of such an emergency.

123. Kamp, supra note 12.
124. Decree for the In-Bond Industry, supra note 38.
125. Kamp, supra note 12.
126. Onsgard & Gallagher, supra note 12.
127. Id.
128. Id.

129. Kamp, supra note 12.
130. Id.

131. Althaus, supra note 6; Letter to Long & Parsons, supra note 15; Letter from Senator
Hector Uribe, 27th District, Texas, to Honorable Lee Thomas, EPA Administrator (Feb.
23, 1988).
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EPA and SEDUE have met with considerable success regarding annex
II of the 1983 Agreement and the establishment of a Joint Contingency
Plan and Joint Response Team to address accidental spills of hazardous
substances along the international inland border. 132 In January 1988, within
two-and-a-half years of annex II's entering into force, the United States
and Mexican Governments signed a formal binational agreement for joint

133
response to accidental spills of hazardous substances in the border area.

Under the provisions of the joint contingency plan, a twenty-four-hour
hotline is maintained by EPA and SEDUE for immediate emergency re-

sponse. In the event of an alleged hazardous substance discharge, whether
it is from a waste spill or a release of chemical product, the joint response
team immediately determines the nature and source of the discharge. The
team refers discharges from a Mexican source to SEDUE for primary
response and remedial action, and discharges from U.S. sources to the

EPA. 134
Prior to recent formalization of the plan, the joint response team had
an opportunity to respond to three incidents believed to be discharges
along the Texas-Mexican border. Evidence of large fish kills triggered all
three responses. As it turned out, all three kills resulted from recent
drought conditions, which cause low water levels and algae blooms that
drastically reduced available oxygen in the water. Nevertheless, the joint
response team treated the incidents as potential hazardous substance discharges, and both EPA and SEDUE had the opportunity to put their
response system to work. The system has proved to be streamlined and
efficient. Mexico has agreed to keep current personnel on the team and
only replace them with new personnel who have been trained by the
technical staff. This approach is noteworthy in a nation where a change
of administration usually brings a change in government personnel at many

levels.

135

IV. Conclusion
Mexico is sensitive to border environmental problems and is, within
budgetary constraints, addressing these issues. The problem of environmental pollution in the border region is more than one of lax Mexican
environmental standards and lack of compliance enforcement when compared to the rigid enforcement program of the United States. As one
132. Rojo, supra note 57.

133. Contingency Plan, supra note 9.
134. Id.
135. Rojo, supra note 57.
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SEDUE official remarked about their plan for dealing with the pollution
problem, "the program has a plan with a budget," but "every country
has its capacity, its limits. 136 Another official remarked, "you talk about
the problems of surfers in Imperial beach [where raw sewage from Mexico
forced the beach to be closed]. Go to the neighborhoods in Tijuana where
they have no pavement, no water, or sewage system and tell them about
the big problem of the surfers." 137 Mexico lacks the technical staff, the
nation's commitment to address these problems, and the commitment of
U.S. companies in Mexico to address the problem of managing their own
wastes. As a foreign sovereign, the United States can put little pressure
38
on Mexico to address these issues other than diplomacy.1
The path of public education and public pressure on United States
corporate headquarters to get foreign subsidiaries to "clean up their act"
may produce the best results. Encouraging results were achieved when
concerned citizens solicited U.S.-based corporations to {,olunteer information regarding management of hazardous wastes in their border facilities. 139 Once the scrutiny of public attention is brought to bear on corporate
headquarters in the United States, these corporations may find it within
their best interest to be good environmental neighbors in Mexico as well
as in the United States.
As a litigious alternative to public awareness, however, private citizen
suits and class action suits could be extremely effective in addressing
certain types of hazardous waste exposure problems. Exposure to benzene released to the atmosphere when residues from solvent recovery
processes are burned in open dumps is one such concern. United Statesowned industries in Mexico can be reached under state long-arm statutes
if their activities cause injury within that state.140 Placing hazardous materials into the air, thereby exposing U.S. citizens to measurable levels
of contamination in violation of EPA standards, may be sufficient to establish the "minimum contacts" required to satisfy the constitutional arm
of the test for jurisdiction in a toxic tort suit. 141
In the long-run, however, a combination of approaches will prove the
most effective. The U.S. authorities must be diligent in carrying out their
part of binational agreements. The public must pressure corporate headquarters in the United States. The maquiladoras must comply in good
faith with Mexico's voluntary environmental standards. These methods
136. Murnme, supra note 21, at 166.
137. Id.
138. Id.
139. Kamp, supra note 12.
140. TEX. REV. CIv. STAT. ANN. art. 2031b, § § 3, 4 (Vernon 1964).

141. International Shoe Co. v. Washington, 326 U.S. 310 (1945); Oswalt v. Scripto, Inc.,
616 F.2d 191 (5th Cir. 1980).
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will be the most productive and least adversarial in resolving the grave
environmental issues in this shared international border region.
In the United States, economic pressure to export hazardous waste for
disposal is growing. Representative James Florio, who conducted hearings
in 1983 on such exports, said, "Like water running downhill, hazardous
wastes invariably will be disposed of along the path of least resistance
and least expense. Conditions are ripe for finding 'safe havens' for hazardous wastes around the globe." 142 When U.S. citizens and corporations
consider nations like Mexico as their backyard there is a danger that they
will also consider it as their outhouse.

142. Porterfield & Weir, supra note 26.
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